Declassified/Released US Department of State EO Systematic Review 30 JUN 2005 


Message Text 


CONFIDENTIAL 
PAGE 01 STATE 104443 
15 

ORIGIN L-03 

INFO OCT-01 EUR-25 ISO-OO PM-07 DODE-OO CIAE-00 COME-OO 
EB-11 INR-10 LAB-06 NSAE-00 RSC-01 SIL-01 PA-04 
PRS-01 SP-03 USIA-15 TRSE-00 SAJ-01 10-14 NSC-07 
SS-20 /130R 

DRAFTED BY L:L/PM:TABOREK:EDK 

APPROVED BY L:L/PM:JHMICHEL 

L/PM - J.H.MICHEL 

L/T - MRS. MCDOWELL 

L/EUR - MR. SMALL 

EUR/CE - MR. HEICHLER 

PM/ISO - MR. HAGERTY (INFO) 

EUR/RPM - MR. ROMINE 
DOD/GC - MR. ALLEN 
ARMY/JAG - MR. SOLF 

071833 

R 180040Z MAY 74 
FM SECSTATE WASHDC 
TO AMEMBASSY BONN 
INFO USCINCEUR 
CINCUSAREUR 

CONFIDENTIAL STATE 104443 

E.O. 11652:GDS 
TAGS: ELAB, MARR, GW 

SUB J : APPLICABILITY OF NEW FRG PERSONNEL REPRESENTATION 
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IN FRG 

REF : BONN 5663 

£ WE HAVE REVIEWED MATERIALS TRANSMITTED BY EMBASSY IN 
CONNECTION WITH PERSONNEL REPRESENTATION LAW PROBLEM. 
WE ARE OF COURSE NOT IN A POSITION TO EVALUATE POSSIBLE 
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EMPLOYED BY SENDING STATE FORCES AND WOULD HOPE THAT MANY 
POTENTIAL DIFFICULTIES COULD BE AVOIDED IN COURSE OF 
FORMULATING AGREED INTERPRETATIONS OF RELEVANT PROVISION OF 
NEW LAW, AS SUGGESTED PARA. 1 REFTEL. WE ALSO DEFER TO 
EMBASSY ASSESSMENT OF LIKELIHOOD OF POLITICAL AND LABOR 
DIFFICULTIES IN EVENT SENDING STATES CONTINUE TO APPLY 
1955 PROVISIONS. 

2. WE AGREE THAT ACCEPTANCE OF ERG VIEW THAT NEW 
PERSONNEL REPRESENTATION LAW IS SUBSTITUTED FOR 1955 LAW 
IN SUPPLEMENTARY SOFA AND PROTOCOL OF SIGNATURE COULD SET 
UNFORTUNATE PRECEDENT. WE DO NOT WISH TO APPEAR TO ACCEPT 
THIS INTERPRETATION WHICH, IN EFFECT, PERMITS FRG 
UNILATERALLY TO MAKE SUBSTANTIVE CHANGES IN CAREFULLY 
NEGOTIATED PROVISIONS OF AN INTERNATIONAL AGREEMENT BY 

ENACTING LEGISLATION WHICH SUPERSEDES OR ALTERS EARLIER 
LEGISLATION WHICH FORMED THE FOCUS OF THOSE NEGOTIATED 
PROVISIONS. SPECIFIC REFERENCE TO 1955 LAW IN PROTOCOL 
SEEMS DESIGNED TO PROTECT SENDING STATES AGAINST FUTURE 
CHANGES IN GERMAN LAW WHICH MIGHT, IN ABSENCE OF SUCH 
SPECIFICITY, PURPORT TO CHANGE OBLIGATIONS OF SENDING 
STATES UNDER AGREEMENT. ACCORDINGLY, SHOULD IT BE 
DETERMINED THAT BETTER COURSE FROM OPERATIONAL STANDPOINT 
IS TO APPLY NEW LAW IN PLACE OF 1955 LAW, WE CONSIDER IT 
IMPORTANT THAT THIS NOT BE DONE THROUGH ACQUIESCENCE IN 
UNILATERAL FRG ACTION. 

3. WE BELIEVE THAT IT MIGHT SUFFICE TO PROTECT OUR LEGAL 
POSITION TO TRANSMIT NOTE TO THE FRG MAKING THE FOLLOWING 
POINTS: A) THE SUPPLEMENTARY SOFA AND THE PROTOCOL OF 
SIGNATURE THERETO, AS AMENDED, CONTEMPLATE THE CONTINUED 
APPLICABILITY OF THE 1955 LAW FOR THE PURPOSES OF THOSE 
AGREEMENTS NOTWITHSTANDING ANY SUBSEQUENT UNILATERAL ACT 
OF THE FRG WHICH AS A MATTER OF MUNICIPAL LAW HAS THE 
EFFECT OF SUPERSEDING THE 1955 LAW FOR ALL OTHER PURPOSES. 
CONSEQUENTLY, THERE EXISTS NO LEGAL OBLIGATION ON THE PART 
OF THE SENDING STATES TO APPLY THE NEW PERSONNEL REPRE- 
SENTATION LAW TO THE CIVILIAN EMPLOYEES OF THEIR FORCES 
STATIONED IN THE FRG. B) HOWEVER, IN THE INTEREST OF 
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THESE EMPLOYEES, THE SENDING STATES ARE PREPARED TO TREAT 
THE RELEVANT PROVISIONS OF THE NEW PERSONNEL REPRE- 
SENTATION LAW AS IF THEY IN FACT WERE APPLICABLE BUT ONLY 
TO THE SAME EXTENT AND IN THOSE SITUATIONS WHERE THE 
SUPPLEMENTARY SOFA AND PROTOCOL SPECIFY THAT THE 
PROVISIONS OF THE 1955 LAW ARE TO APPLY. 

4. FOREGOING COURSE OF ACTION IS SUGGESTED AS PERHAPS 
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ONE WAY OF ACHIEVING GOAL OF AVOIDING POTENTIAL LABOR AND 
POLITICAL PROBLEMS ARISING FROM DISPUTES OVER APPLICATION 
OF NEW LAW (ASSUMING OPERATIONAL FEASIBILITY OF MOST IF 
NOT ALL ITS PROVISIONS) WHILE SPECIFICALLY REJECTING ANY 
FRG VIEW OF LEGAL OBLIGATION OF SENDING STATES TO APPLY 
THE NEW LAW UNDER THE PROVISIONS OF THE RELEVANT INTER- 
NATIONAL AGREEMENTS. WOULD APPRECIATE ANY EMBASSY VIEWS 
AS TO VARIATIONS OR ALTERNATIVES WHICH MIGHT BETTER 
ACHIEVE THESE ENDS. RUSH 
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